Bill 21 at the Supreme Court: It's all about the Notwithstanding Clause

Hearings in the legal challenge of Quebec’s Bill 21 wrapped up at the Supreme Court of Canada last Thursday, with Chief Justice Richard Wagner saying “the court will take the necessary time to carefully examine all the issues.”
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Julius Grey, who is representing TALQ, the community organization, seemed satisfied with how the week went. “All the appellates argued and got their points across,” he tells The Suburban. “We saw certain areas especially with the Notwithstanding Clause where there was some skepticism from the bench.”
And despite an exchange earlier in the week between Grey and Chief Justice Wagner in which Wagner called some of Grey’s arguments regarding diversity “outrageous,” Grey rejects the notion that some on the bench might have shown bias. “They had genuine questions.”
Grey is cautiously optimistic. “There is nothing more dangerous than speculating on the results of the case,” he said. Where the present case is concerned, he added, while there could be surprises either way, “nothing is obvious.”
Still, he added, “I think our arguments were strong, and I think there’s a very good chance that some or all of them will be accepted.
“On the other hand,” he added, “one shouldn’t be naïve. If some things do not go our way, there is still a path opened to the international tribunals, the United Nations, or the Organizations of American States.” Grey points out that this was the course of action when the late Robert Bourassa invoked the Notwithstanding Clause to pass the language law Bill 178. At the time, the United Nations Human Rights Committee ruled in favour of the complainants.
(In 2019 three UN human rights observers sent a letter to the National Assembly expressing their concerns with aspects of Bill 21, particularly where religious accoutrements are concerned.)
Grey did speculate as to how the case would have gone had the government not invoked the Notwithstanding Clause this time around. “It is my personal belief,” he told The Suburban, “that we would have won it hands down, because freedom of religion is central.
“But I think what we now see is that it’s possible that Pierre Trudeau made a mistake in accepting the Notwithstanding Clause.” The former prime minister reluctantly accepted the clause as a concession to those who felt that the Canadian Charter of Rights and Freedoms, as it was being drafted at the time, was too strong. But at this point, Grey says, there is nothing we can do about it. “So we have to live with it, and oppose it as best we can.”
A ruling on the case is expected to take several months. n



